
ASHERS AND THE IRISH REFERENDUM

The Ashers case in Northern Ireland was more than just about 
the icing on a cake. The refusal in 2014 of a baking company to 
make a cake with the message ‘Support Gay Marriage’ received 
considerable media attention, and for good reason in that it 
encompasses several basic philosophical concepts at the heart 
of liberal democracy. When the case came to court, Ashers 
defended their side primarily on the ground of freedom, while 
the customer, supported by the Equality Commission, based his 
case on the principle of equality. We can further add the notions 
of toleration and diversity.

Ashers is a bakery which offers a decorated cake service. In 2014 
Gareth Lee, who worked down the street, placed an order for a 
cake featuring Bert and Ernie from Sesame Street, the 
QueerSpace logo and the message “Support Gay Marriage”. The 
order was for an event to coincide with the International Day 
Against Homophobia on 17th May.

Initially Ashers took the order and Lee paid in advance, but on 
the following Monday they rang the customer to say that they 
wouldn’t take the order after all. They claimed that to bake the 
cake with a message that they did not support would be at odds 
with their Christian beliefs about what the Bible teaches. Their 
refusal, they later stressed, had nothing to do with the fact that 
the customer was gay. It was the message – ‘support gay 
marriage’  – to which they objected. The firm’s general manager 
said that marriage in Northern Ireland “still is defined as being a 



union between one man and one woman”, and added that his 
company was ‘taking a stand’. 

Lee went to the Equality Commission, who wrote to Ashers 
stating that it was guilty of discriminating against the customer 
on the basis of sexual orientation and, they later added, religion 
and political opinion. After the failure of mediation, the Equality 
Commission brought a civil action against Ashers, and on 21st 
May the District Judge Isobel Brownlie ruled against the Bakery, 
which was ordered to pay £500 costs to Gareth Lee.

The judgment was widely attacked in the local and national 
press as a threat to freedom of belief. Fionola Meredith in the 
Belfast Telegraph and Alison Pearson in the Daily Telegraph 
called it ‘totalitarian’. Peter Lynas of the Evangelical Alliance 
stated that the case was a battle between equality and freedom 
and that both had suffered as a result of the judgment.

Yet Lynas could not be more mistaken because the outcome 
actually enhances both freedom and equality.  Let’s take the 
ruling that the bakery discriminated on the grounds of religious 
belief and political opinion. It should be immediately obvious 
that there is something radically wrong with the bakery’s entire 
argument here. They weren’t being asked to make the 
statement on behalf of themselves; as a business serving the 
public, they were being asked to make it on behalf of someone 
else by scanning an image and icing words provided by the 
customer. Freedom of belief is an empty concept if we seek to 
deny our opponent the same freedom we demand for 
ourselves. As George Orwell put it, “if liberty means anything at 



all, it means the right to tell people what they do not want to 
hear”. 

Orwell knew that throughout history every tyranny in the world 
has demanded freedom of speech when it was a minority or in 
opposition, only to deny it to everyone else once it acquired 
power. Freedom of speech only for our own point of view is 
really a total contradiction of liberal democracy. If we expand 
the small scale action of Ashers onto a macro level, the bakery’s 
argument could be made by any government which imposed 
state censorship of 'undesirable opinions'. Every dictator in the 
world would find succour in this misguided notion of liberty.

Moreover, freedom of speech is not a zero sum game: my 
freedom need not infringe your freedom. The bakery could, if it 
wished, have placed a cake with the message, “We do not 
Support Gay Marriage”, in the window or put up a disclaimer to 
the effect that designing a particular message on a cake did not 
imply support for that message. The judge also pointed out that 
it could have asked a  non-Christian decorator to ice the cake or, 
alternatively, sub-contracted the order.  

It also has to be asked: is it not being intolerant to wish to 
suppress an opinion you dislike? Is the bakery’s ‘freedom of 
conscience’ not really a euphemism for the freedom to be 
intolerant? There are many things in life we don’t like but we 
‘put up with them’. That is what we mean when we say “let’s live 
and let live”. A good working definition of tolerance is indeed 
giving other people the rights you claim for yourself. And is it 
not also fundamentally unChristian to turn down such a request 
in the sense that the Golden Rule of doing unto others as you 



would want them to do unto you is an alternative version of the 
principle of showing respect and tolerance for opposing views. 
The remark attributed to Voltaire sums it up pretty well: “I 
disagree with what you say, but I will defend to the death your 
right to say it”.

Moreover, it has to be said that evangelical or fundamentalist 
Christians and associated political parties do not have a good 
record of supporting freedom of opinion in Northern Ireland. 
During the period of Stormont rule they banned plays and films 
of which they disapproved and this year alone they sought to 
ban a play in Newtownabbey (ironically written by Christians) 
and a painting in Banbridge. Of course, they also put their own 
‘conscience’ into practice by restricting the 'conscience' of 
others, for example, banning swings, sports, alchohol and 
cinemas on Sundays.

Yes, we do have exceptions to freedom of speech and all great 
thinkers have acknowledged this necessity. Racism, hate speech 
and incitement to violence are the obvious main examples. But 
otherwise we cherish this right as a fundamental principle of 
liberal democracy which cannot be overthrown even by the 
wishes of an overwhelming majority, and in that sense ‘liberal’  
actually imposes a limitation on pure democracy.

‘Freedom of conscience’ can also encompass action as well as 
words. The bakery was claiming the right not to do something it 
didn’t wish to do. By refusing to bake the cake, Ashers took a 
particular course of action. But actions are less free than words. 
For here a zero sum game is at play. If we were all free to apply 
individual moral codes in our behaviour, society would soon 



descend into chaos. That’s why, in living together, we agree to 
be regulated by laws which are not always in harmony with our 
own personal moral beliefs, but which are a set of rules we have 
established, like the Highway Code, to guide us in our relations 
with others.

If we were allowed the kind of discretion in our working life that 
Ashers demanded, then a Catholic postman could refuse to post 
a magazine whose content was atheistic, a Conservative pilot 
could refuse to transport the Daily Mirror, and a Labour train 
driver could have refused to transport advertising material for a 
Tory victory in the last election. Similarly, teachers could refuse 
to give high marks to pupils whose ideas they disliked, doctors 
could refuse to treat patients whose chosen lifestyles they 
considered unhealthy, and lawyers could refuse to defend 
people they think are guilty, and so on. The whole society would 
collapse under the weight of individual freedom of action.

Clearly, then, we are not free to do whatever we like: we have to 
live and let live, otherwise the law of the jungle would prevail 
and most of us would not survive. The message on the cake was 
a perfectly legal one and the bakery was not being asked to 
endorse it, any more than a newspaper endorses every opinion 
it publishes. If a commercial company like a bakery is a business 
for profit and has nothing in its articles of association to say that 
it is a religious or political organisation, then legally it cannot 
claim exemption in its services on these grounds. It must 
comply with the customer’s legal request, even if it doesn’t 
approve of it. As the judge said, "the defendants are entitled to 
continue to hold their genuine and deeply held religious beliefs 
and to manifest them but, in accordance with the law, not to 



manifest them in the commercial sphere if it is contrary to the 
rights of others". To permit them to do that would be “to allow a 
religious belief to dictate what the law is”.

The Baker’s case on the grounds of ‘freedom of conscience’ is 
therefore a non-starter. But what about equality? Was Ashers 
not only restricting the customer's freedom of expression but 
also discriminating against him on grounds of sexual 
orientation? Robin Allen, acting for the Equality Commission, 
argued in court that since the cake was to contain the message 
‘Support Gay Marriage’ and was ordered on behalf of the gay 
rights group QueerSpace for a gay ceremony, the customer was 
likely to be gay. “But for the word ‘gay’ this order would have 
been fulfilled”, he said. The judge agreed that Ashers must have 
known that Gareth Lee was gay and therefore it discriminated 
against him on the grounds of sexual orientation in breach of 
the Equality Act (Sexual Orientation) Regulations (NI) 2006 and 
the Fair Employment and Treatment Order 1998.

The upshot of the judgment is that businesses which provide 
general public services for profit cannot pick and choose their 
customers on grounds of their political opinion, religious beliefs 
or sexual orientation. And that is how it should be to ensure a 
high degree of both freedom and equality.

The Ashers case indicates why the Democratic Unionist Party 
want a ‘conscience clause’ that would create a religious 
exemption in Northern Ireland’s equality legislation allowing 
businesses to refuse services to customers on the grounds of 
‘strongly held religious convictions’. But who defines ‘religious’ 
and which religions? And why only religious convictions? Why 



not atheist convictions? Or simply ‘convictions’? Why should 
religion be given an opt out from the laws of the land?

Giving certain religious beliefs special preference is nothing new 
in the province but to enact that practice as a general law is 
tantamount to creating a theocratic dictatorship. There is no 
doubt that such a clause would be a seriously backward step, 
leading to further victimisation of persecuted minorities, 
especially gays. Evangelical Protestant and Catholic opponents 
of gay marriage would almost certainly censor any opinion 
supporting it, given the opportunity to do so.

Conservative Christians have a long history of opposing gay 
rights in Northern Ireland. They opposed the decriminalisation 
of homosexuality, they opposed civil partnerships, they oppose 
gay adoption and they oppose the use of gay blood. When we 
add opposition to women’s rights to choose abortion, 
criminalising the purchase of sex, and promoting creationism in 
schools and museums, we see how stuck in the past they are.

By contrast, on 22nd May in the Irish Republic, 62% of voters 
gave their support for gay marriage in a binding referendum, 
thus establishing Ireland as the first country in the world to 
introduce same-sex marriage by popular vote. Like the Ashers 
ruling, this too enhances freedom and equality. It means that 
gay people who love each other can now choose if they wish to 
marry – a freedom which in no way inhibits a straight couple’s 
similar right. It also means that they will no longer be treated as 
second-class citizens and thus it entrenches their sexual 
equality. In short, it establishes the Irish Republic as a truly 
pluralist democracy.



The turnaround has been remarkable. Ireland was one of the last 
countries to decriminalise gay sex in 1993. But since then, civil 
partnerships were introduced in 2010 and have swiftly become 
an uncontroversial part of everyday life. As the Taoiseach Enda 
Kenny stated after the referendum count, the referendum 
disclosed who the Irish now are: “a generous, compassionate, 
bold and joyful people”.

Thus the Irish delivered a fatal blow to their image as the last 
European bastion of Catholic Christianity. Catholic Ireland’s 
dead and gone: it’s in the graves of abusive priests and nuns; it’s 
in the graves of the bishops who protected them; it’s in the 
graves of the celibate priests and bishops who fathered 
children; it’s in the graves of the enslaved young women in 
Magdalene laundries; and it’s in the graves of orphaned and 
abandoned children in industrial schools. Irish Catholic power 
has been destroyed by its own unchristian inhumanity and 
hypocrisy over many decades.

In Northern Ireland opinion polls indicate that a majority also 
support gay marriage but 4 unsuccessful attempts have been 
made to introduce it in the Assembly. In April this year, a Sinn 
Fein motion was defeated by 49 votes to 47, a closer result than 
in the last vote in 2014. Of a total of 53 unionists, only 4 voted 
yes. All 37 nationalists present voted yes.

Northern Ireland is now the only part of Western Europe that 
still prohibits gay marriage, and the fact that a gay man had to 
bring a court case merely to establish his right to put a message 



in support of it on a cake demonstrates how far the society has 
to go.  

In the wake of the referendum, the Archbishop of Dublin stated 
that the Catholic Church needs a reality check. Clearly, all the 
main churches on the island seriously need to examine the 
reasons why they seem to show less Christian tolerance and 
generosity of spirit than the mass of Irish people.

As for Northern Ireland, the question that has to be asked is 
whether the exclusive Old Testament conception of Christianity 
that has long dominated its culture is seriously out of touch with 
the open and inclusive values of the modern world.
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